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The system of fundamental breach can be traced back to British contract law. It is  
called “material breach” in American law. In civil law countries, although there is no 
definite concept of “fundamental breach”, it has relevant systems with fundamental 
breach, such as the system of rescinding contract. The concept and system of 
fundamental breach has been acknowledged by international law, including the 1980 
United Nations Convention on Contracts for the International Sale of Goods (infra 
CISG), the UNIDROIT Principles of International Commercial Contracts in 1994 and 
2004, as well as the 1998 Principles of European Contract Law. However, neither 
domestic law nor international law has specified a uniform concept of fundamental 
breach. Rather, they focus on the constitution and legal effect of fundamental breach. 
This paper tries to discuss the system of fundamental breach in five aspects. 
Part One discusses the origin and nature of fundamental breach. Fundamental 
breach originates from the 19-century common law theory, which focuses on the 
“terms” of the contract. The present prevailing rule is the objectivism theory, which 
focuses on the “results” of the breach. As to the nature of fundamental breach, it is not 
a new form of breach, but a kind of description of the degree of breach. 
Part Two discusses the criteria of the constitution of fundamental breach. The 
criteria in domestic law and international law are inconsistent. Besides the discussion 
of the general criteria in the civil law system, common law system and CISG, this 
paper also discusses the constitution of fundamental breach in concrete forms of 
contract breach. 
Part Three analyzes the legal effects produced by fundamental breach, which 
include production, restriction of the right to rescind the contract, and hindering the 
application of exemption clauses. 
Part Four discusses the underlying values of fundamental breach, including the 
legal values of contractual freedom, equity, security and efficiency. 
Lastly, this paper makes a short commentary on the influence of the fundamental 
breach theory on the PRC Contract Law. 
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引  言 
 1
引  言 
根本违约（fundamental breach）制度由英美判例法发展而来。迄今已被各国
合同法和国际公约所采纳。国际统一立法中 早明确使用“根本违约”













                                                        















第一章  根本违约的起源和性质 
第一节  根本违约的起源和演变历程 
一、英国法中的条款主义 
（一）违反“条件条款”构成根本违约 




据一些英国学者的看法，早在 1851 年出现的 Ellen 诉 Topp 一案件中，就已经出
现根本违约的概念。而真正确立这一制度，则始于 1876 年波萨德诉斯皮尔斯













剧演员许诺为英国的某音乐会表演 3 个月，并约定在音乐会开始前 6天就开始排
练。但该演员实际上仅提前两天抵达伦敦，导演拒绝履约并要求解约，由此提起
                                                        
① 焦津洪.论根本违约[J].中外法学，1993，(1)：43. 
② [英]Poussard v. Spiers [1976] 1 QBD. 351. 
③ [英]约翰·史密斯.合同法[M].张昕译，北京：法律出版社，2004.126. 













































                                                        
① 何宝玉.英国合同法[M].北京：中国政法大学出版社，1999.614-615. 
② [英]约翰·史密斯.合同法[M].张昕译，北京：法律出版社，2004.127. 












































                                                        
① STOCKTON, JOHN M. & MILLER, FREDERICK H. 货物买卖与租赁[M].北京：中国人民大学出版社，
2003.296. “At common law and under the Sales Act (Section 45) the terminology was that of ‘material breach’ 
instead of ‘substantial impairment’. Under the pre-Code law it was only when the nonconformity or default 
constituted a ‘material breach’ of the whole contract that the aggrieved party was entitled to cancel the balance of 

















Degree papers are in the “Xiamen University Electronic Theses and Dissertations Database”. Full
texts are available in the following ways: 
1. If your library is a CALIS member libraries, please log on http://etd.calis.edu.cn/ and submit
requests online, or consult the interlibrary loan department in your library. 
2. For users of non-CALIS member libraries, please mail to etd@xmu.edu.cn for delivery details.
厦
门
大
学
博
硕
士
论
文
摘
要
库
